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 KIEV  –  Arbitration Days  -  14/15 Nov 2013 
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Overview: Extension of Arbitration Clause  
 

 

 I.  Extension to an Assignee of a Claim 

 II.  Extension to a Third-Party Beneficiary 

 III.     Extension to a Guarantor or Financial Institution 

 IV.      Extension to Those Behind Fronting Joint-Ventures or SPCs 

 V.        Extension to Those Behind Marionette Companies 

 VI.      Extension to Related Contracts – Uniform Business Transaction 

 VI.  Extension from a State-controlled Entity to the  State/Gov itself 

 VII.  Extension within a Group of Companies – e.g. From Sub to Parent   

 VIII.    Extension to the State  

 IX.       Extension erga omnes in Investment Treaties 

 X.         Extension erga omnes in Merger Control Commitment Arbitration 

 XI.       Legal Issues/Analysis re Group of Companies 

 XII.      Effects for the Proper Constitution of the Tribunal 
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Part I: Extension to the Assignee in case of 
Assignment of a Claim  
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I. -1:  Assignment of a Claim:                 CASE 1  
 

Kiano LTD 
Creditor, 
Assignor 
 

  Assignee 

Sung-sam 
Debtor 

Discussion:  
1 Kiano and Sung-Sam have entered into a commercial 

relationship, which is subject to an arbitration clause. 
2 Thereunder, Kiano has a monetary claim for repayment of, 

say, $ 1 Mio. 
3 Kiano assigns that claim to an Assignee. 
4 If the debt remains unpaid, Assignee can initiate 

arbitration, and the arbitral tribunal will have to affirm 
arbitral jurisdiction, although, of course, Assignee never 
signed an arbitration agreement  with Sung-sam. 

Assignment of a monet.claim 

Moneatary claim, under a 
Contract with an 
arbitration clause 
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I.- 2:   Assignment: Short Note 

 This is the most easy and clear situation: 

 

 The Arb-Clause “travels” with the assigned claim, (like a “shadow” 
attached to the monetary claim) 
 Hence, although the assignee has never signed an arb clause with the 

debtor, he will have to sue the debtor on the basis of the arb clause 
between the assignor and the debtor. 

 Rare exception: if the arb clause had only been agreed having regard to THAT 
PARTICULAR assignor (or parties), e.g. Member of a special trade, but would 
not have been agreed with someone like the assignee (but this is vey very rare 
in actual practice!) 

 NOTE:  A similar situation arises where a Respondent invokes a set-
off claim which originates from a different contract without arbitration 
clause, and where some laws or Rules allow such set-off to be brought 
within the main arbitration; e.g. ex. ICC Case 5971 (chaired by myself) 
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Part II: Extension of the Arb-Clause to a 
Third-Party Beneficiary 
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II - 1:  Extension of the Arb-Clause to a Third-
Party Beneficiary                                   Case 2 

Kiano LTD, 
(former 
Parent Co) 
 

 Acquiror 
(new Parent) 

Sung-sam 
Debtor 

Discussion:  
1 The Cross-Licence Agreement provides that, in case of a 

spin-off of the business unit by Kiano Ltd, Sung-Sam  
 “shall not unreasonably refuse to grant the Acquiror 

licences similar in scope and on reciprocal conditions 
and on FRAND terms”. 

2 However, Sung-sam refused to recognize Acquiror as 
its new partner to the X-licence Agr. 

3 Hence: Acquiror initiated ICC arbitration ag Sung-Sam. 

Spin-off 

Cross-Licence Agreement 
for mobile-phone 
technology, with an 
arbitration clause 

Spin-off 
   unit 
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II.- 2:   Third Party-Beneficiary 

 What do you think: Can Acquiror as a third-party beneficiary avail 
itself of the arbitration clause between KIANO and Sung-Sam??? 

 What is the decisive element/question? 

 For Swiss Law, Article 112 (2) Swiss Code of Obligations sets the 
essential criterium, i.e. 
 “a third party C which is entitled to the benefits of a 

performance under a contract between A and B , has the right 
to compel performance where the providing of such right was 
the intention of the parties A and B, or if this is established by 
customary practice." (free translation)   

 Hence, it depends whether the original parties had the common 
INTENTION to give the third-Party such a direct claim or right to 
claim. 

 

 



www.baerkarrer.ch 9 ©  Dr. Marc Blessing - Multiparty Arbitration - KIEV Arb Days-14nov13 

II - 3:   Third Party-Beneficiary 

 Therefore:  
 This will be a matter of the contractual language 
 Or in most cases: a matter of contract interpretation 
 Check the negotiation history, all the drafts, mark-ups, 

discussion notes. 
  

 But CAVEAT: 

 In the USA/Common Law Countries, such interpretation (going 
back into the negotiation history, into parol evidence etc) would 
not be done and would strictly not be available;  

- Therefore, if the naked contractual text of the contract does not 
give the answer, the judge or common-law trained arbitrator will 
look for court cases etc 

- And in such texts and cases, you will find propositions for ANY 
solution .... (my experience!) 
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II - 4:   Third Party-Beneficiary 

 

 In contrast to the US/common law approach: 
 In Civil Law Countries, the contractual text as such is just one 

element, and there are half a dozen other elements to be taken 
into account, such as:  

 all the discussions of the parties,  
 all the drafts/redlines,  
 oral testimonies of those who negotiatedetc, and:  
 the behaviour of the parties AFTER conclusion of the contract, i.e. 

during the performance phase (parties often times “live” a contract 
differently from the parameters on which it was concluded) 

- For instance: I have never seen a major Construction Contract 
which was implemented as it was concluded!    
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Part III.   Extension of the Arb-Clause to the 
Guarantor, or to the Financing Entity 
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III – 1:   Live-case 7: GE/Deutz [ICC 10574] 
      Case 3                  

Deutz (Parent Co) 

Deutz Subsidiary 

General Electric 

Contract 

Certain discrete guarantees 

Discussion: 
1 Deutz Parent provided some specific guarantees, and endorsed a few inididual 

Sections of the Contract; the arb.clause was NOT among them. 
2. GE initiates a litigation before the US District Court, claiming additional funding 
from the Deutz Parent Co 
3 Deutz Parent initiates ICC arb in London, basing itself on the arb.clause contained in 
the Contract of its sub. 
4. Quid?   
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III – 2:   Live case: Kaiser v/ Czech SteelCo, 
Czech Banks and IFC   Case 4 

Kaiser USA 
[contractor] 

CS steel plant 

Nova Hut 
[disfunctional 
steelplant 

Consortium of 
Czech Banks 

International 
Finance Corp 
 

 
World Bank 

Loan 

Loan 

Discussion: 
1. Kaiser was not paid, and initiates a claim 

against all 3, incl Czech Banks and the 
World Bank. 

2. Why against the World Bank? Merits? 
3. I was Mediator in London. 
4. Discuss the solutions! 
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III - 3:   Extension to the Guarantor / 
Financier: Short Note 

 In this case, Kaiser rehabilitated the NOVA HUT steel-plant in the 
Czech Rep, 

 Arbitration clause between the two parties 

 Nova Hut failed to pay several hundred millions to Kaiser 

 Kaiser initiated legal proceedings, but not only against Nova Hut, 
but also against the banking consortium (and indeed the Czech 
Government!!), but also against the World Bank, i.e. its “lending 
arm” (the IFC) 

 

Can you imagine WHY? 

On what basis could Kaiser indeed 
succeed? 
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Part IV.   Extension to the Parents Behind 
Fronting JV- Companies 
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IV - 1:   Extension to Parents Standing Behind 

 It is quite typical that major investment projects or infrastructure 
projects are realized by several "players", all of which join forces 
via special purpose local companies (SPCs), typically established in 
the host-country where the investment has to be realized. 

 Those SPCs may form a Consortium, and the latter will enter into 
the Investment Contract with the host State (see eg the Pyramids 
Case; Westland Helicopter' Case etc.  -- I was not directly involved 
in these cases). 

 Quid, if the Host State initiates arbitration against  
 the Consortium, and  
 against the several SPCs (which will have signed the 

Investment Contract containing an arbitration clause, and  
 against the parent companies standing behind the SPCs (and 

which will not have signed the Investment Contract). 

 This is a typical situation – and we will discuss the parameters 
under which an extension may be justified. 
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Part V.   Marionette Companies 

 



www.baerkarrer.ch 18 ©  Dr. Marc Blessing - Multiparty Arbitration - KIEV Arb Days-14nov13 

V - 1:   Marionette Companies/ Strawmen 

 Marionette Company I would call a company formed and used by, 
for instance, a business man who wants to hide his identity and 
indeed acts as the puppeteer of his "marionette". 
 This is a rather typical scenario for piercing the corporate veil, 

and to extend the arbitration clause to the sole shareholder 

 In one case, in which I got involved, two States – which do not 
directly engage in business officially  -  used such "marionette" 
companies (one Panamanian, the other Liberian) for secret weapon 
deliveries; one party failed to honour the contract, and ad hoc 
arbitration proceedings were threatened and initiated not only 
against the fronting company, but also against the State behind.  

 These are typical situations – and we will discuss the parameters 
under which an extension may be justified. 
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Part VI.  Multiple Contracts (only one 
containing an arbitration clause)  
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VI - 1:   Multiple Contracts: Govm of IRAN v/ 
Westinghouse (ICC 7375)              Case 5 

Iran and W’house concluded 9 separate Contracts between 1971 and 1978, 
for radar systems aiming to protect the Shah’s palace, then Tehran, then 
further neighbouring areas, then the entire territory of Iran etc 

Govm 
of  
IRAN 

 
 
 

 Westing- 
 house 
 

    USA 

First Contract WITH ICC arbitration 
clause 

Iran prepaid $ one billion plus 
.. 

None of the subsequent 8 Contracts  
has an arbitration clause 
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VI - 2:   Multiple Contracts: Short Note 

 In 1993, Iran initiated arbitration against Westinghouse, claiming 
back what it has already paid under ALL 9 Contracts, although only 
the first one contained an arbitration clause, relying on the SOABI 
case (ICSID); Arb in Zürich. 

 Westinghouse denied arbitral jurisdiction regarding the claims 
under Contracts 2 to 9. [ICC 7375; I served as chair] 

 Essential question:  

 was it a “single uniform business transaction?” 
 Such that the arb clause in one of the contracts (i.e. In the 

first contract) was sufficient to also cover the 
further/subsequent contracts, or not?  

 See the famous ICSID –case SOABI v/ Republic of Senegal [ICSID No 
ARB/82/1, ICCA Yearbook XVII-1992, 42-72; or the Pyramids Case 
(SPP v/ Egypt, ICC 3493); further Alan Redfern's decision in ICC 
7929; KCA Drilling, ICC 5651 ] 
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VI- 3:   Multiple Contracts: Short Note 

 Consider in this context: 
 Was there a "course of conduct" for negotiating the subsequent 

contracts? 
 Or was each subsequent contract individually negotiated? 
 Were they competitively negotiated with several other suppliers? 
 Is there a strong integration clause in each contract, speaking 

against "importing" a provision from a former contract?  

 SIDE ISSUE: 
 None of the 8 Contracts had a choice of law provisions! 
 Guess WHY…????!!!! 
 If Maryland law applied: all claims would be time-barred (3 years!) 
 If Iranian law applied: no time-bar at all (in practice!) 
 Decision of the Tribunal: no national law, only general principles of law 

applicable.    Discussion:  

 WHY did we decide this way???? What do you think? 
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Part VII.   Group of Companies 
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VII – 1: Ceska Sporitelna Banca v/ Unisys 
Corp. (ad hoc arb in Vienna)           Case 6 

Ceska Sporitelna Banca, Prague 
(acting for ca 1200 branches  

of the bank in the CS Rep.) 

 
Unisys Corp., 
USA 

Unisys Int. BV (an SPC) 

1. Law-suit in US Courts 

100 % 

Discussion: 
1 UK lawyers advised CS that a claim against the Parent Co 
can only be brought in the US Courts ignoring the 
possibility of considering to pierce the corp. veil 
2 Unisys BV files a RfA    ad hoc arb. in Vienna 
3 The Tribunal, however, considers the project as clearly 
involving a „Konzernvertrag“, having regard to its huge 
magnitude .... engaging the resources of the entire UNISYS 
Group!  
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VII – 2: TJ Leasing v/ Air Kazachstan; [ICC 
10833]   Case 7 

Sister Company 
USA (deep pocket) 

[GE] 

SPC, Panama 
Cash: zero! 

Air Kazachstan 100 % 

Discussion: 
1 Can Air Kaz direct its counterclaim not only 
against the SPC, but also against the US sister 
co? 
2 Under the ICC Rules? Difficulty? Solutions? 
3 Practical solutions?  
5 On substance: what was our decision? Ratio?   
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VII – 3:  Leobersdorfer (Austria) v/ China 
Nation-wide Co and Provincial Co [ZHK 188/91 

und CH BGE 1.9.1993]   Case 8 

Austrian Supplier 
Claimant 

CMEC – a nation-wide 
Organisation (over 2.2 
Mio employees) 

AMEC -  = the  
provincial org. 
of Anhui Province 
(substance doubted) 

Discussion: 
1 The Contract was in fact only between Leob. and AMEC as buyer of agricultural machines. 
2 However, the Chinese caused a serious confusion, e.g. by their use of name cards with CMEC logo 
3 Leob addressed all its mail to CMEC in Beijing, and CMEC – without protest – sent it on to Anhui. 
4 Leob initiated arb proceedings against both. Hence, the jurisdictional issue: should Leob‘s understanding 
that it dealt with CMEC (and not only AMEC) be protected?  
5. After a careful evidentiary proceedings and hearings, the Tribunal affirmed ist jurisdiction against CMEC. 
    What were the rationes decidendi?? 
6. Annulment proceedings filed to the CH Fed Supreme Court;  it fully endorsed the Tribunal‘s Award. 
   (decision of 1 September 1993; see ASA Bulletin 1996, p. 623) 
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VII – 4:   Saudi Butec v/ (1) Saudi Arabia 
Saipem and (2) Saipem SpA (ICC 7102) 
      Case 9 

BUTEC (Liban) 
[civil construction co] 

Saudi Butec 

Saipem SpA (Italia) 
[GU] 

Saudi Saipem 

Plant in 
Saudi-Arabia 

Contract 

Claim 
100 % 100 % 

Discussion: 1  Saudi law requires that foreign companies engaging in business 
in Saudi Arabia establish a local Saudi Co.; both, BUTEC and SAIPEM did this. They have a zero 

substance! 
2.  The Contract was negotiated in Milano San Donato, but on paper only concluded between Saudi 

Saipem und Saudi Butec. 
3. Saudi Butec initiated arbitration against Saipem Parent Co and Saudi Saipem; place of arbitration: 

Geneva. 
4. Arb Tri (Delvolvé) however denies jurisdiction vis-à-vis Saipem SpA. 
5. We considered that to be a blatently wrong decision, and filed Staatsr. Beschwerde to the CH-

Bundesgericht. 
5.  The CH Fed supreme Court however did not review some factual assessments by the Arb.Tr. and 

rejected our submission. 
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VII – 5:  Swiss Parent and Sub v/ Indian Co 
[LCIA 97/X21]   Case 10 

BW – parent co 
And Guarantor 
Switzerland 

Murablack, 
CH – subs. 
Carbonblack Plant in CH 

Indian Buyer of 
the CH-plant 

Certain guarantees 

Discussion: 1 Murablack sold its Wallis-plant to an Indian buyer. 
The 60% parent co BW (today: Implenia) provided some 
guarantees. 

2 Murablack itself however had no adequate staff to 
assemble the plant in India, and BW over the 5 year 
construction time more and more took over through its own 
personnel 

3 Did the Indian buyer succeed in suing deep-pocket BW??  
4 What was the Decision by our Tribunal?  And why? 

60 % majority 



www.baerkarrer.ch 29 ©  Dr. Marc Blessing - Multiparty Arbitration - KIEV Arb Days-14nov13 

VII– 8:  Peterson Farms v/ C&M Farming, 
[2004] 1 Lloyd’s Rep. 614     Case 11 

Peterson Farms 
Inc., USA 
Verkäuferin 

C & M India, 
Parent; 
Käuferin 

Numerous  
    subsiaries 

Contract 

Claim for payment 

Counterclaim for 
damages, including cc for 
damages suffered by its 
numerous subs in India 

Discussion: 
1. In its counterclaim, C&M also claims damages of 4 Mio 

suffered by its numerous subsidiaries. 
2. Is this possible? 
3. The Arb Tribunal in London says: NO! 
4. „A Group of Companies Doctrine does not exist in 

England.“  
5. Why is this Decision wrong ???? 
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VII – 9: Lebanon Co v/ Radian and URS Corp. 
[Mealey’s Arb. Report Oct 2007, 9ss; ICC 14434] Case 12 

Mouawad 
Lebanon 

Dames & 
Moore 
Group 

URS 

Radian, USA 

A hugh 
Project in 
Beyrouth 

Lebanese 
Government 

Solidère (Leb) 

100% 

URS Corp, 
USA 



www.baerkarrer.ch 31 ©  Dr. Marc Blessing - Multiparty Arbitration - KIEV Arb Days-14nov13 

Part VIII.   Extension from a State-Controlled 
Co to the Government/  i.e. the State Itself 
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VIII. -1  Bridas and Yashlar 
[2 parallel cases; ICC 9058 and 9151; two entirely different 

ICC awards!]      Case 13 
State of Turkmenistan 

Joint venture, obtaining an oil concession 

Bridas, Argentina 
Balkannebitgazsenagat 

100 % 

Discussion: 
1. State conducted int. tendering process; Gov negotiated the terms for exploitation of 

the oil resource; negotiated revisions; but bidding mat indicated that a Turkmen 
entity will enter into the Contract. 

2. No clear intention that the Gov intended to be bound. 
3. Arb Tr examines the JV-agreement; therein, local partner undertook commitments 

which in fact only the Gov could undertake (eg tax exemption, ex from customs 
duties, exchange-control protection; plus guarantee of certain rights (eg access to 
pipeline) 

4. Tr says: these all together “reflect the direct hand of the Gov …” 
5. “The legitimate expectation of a party can translate into intention”. 
6. See: Blessing, State Arbitration, Journal of Int.Arb., 2005, p. 466-473) 
7. In the parallel case: opposite decision! Both submitted to the ICC in June 1999!  
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VIII. -2  Sogea v/ (1) Ethiopian Road 
Authority, and (2) Eth. State [ICC 9954] 
      Case 14 

Sogea (F) 
[contractor] 

World – Bank (credit facility) 

Ethiopia 

Ethiopian Road 
Authority (ERA) 

Road rehabilitation project for a central artery (Mille to Assab) 

loan 

Discussion: 
1. 3 Contracts, signed by ERA, but with the rubber stamp of the Transitional  
Gov. of Eth.; it was unclear what the Gov stamp really/legally meant. 
2. Sogea initiated proceedings against both, the Gov and ERA; jurisd. was disputed. 
3.  A separate Jurisdictional Award was not possible, due to complexity of the issue. 
4. 3 weeks of Hearings in Tunisia; over 100 lever-arch files of docs. 
5. Final Award 402 pages, 1‘700 footnotes.  
6.  How did we decide regarding Ethiopia? Criteria? Essential ratio decidendi? 
7.  State liability: limited to that of ERA, or a wider/general liability?     
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VIII - 3: Extension to the State/Government  
 

 Many similar aspects and considerations apply in connection with a State's 
responsibility for acts of its State-controlled agencies and organizations 

 However, there are also many special aspects grounding in public law, and there 
is extensive material on State responsibility by the UN International Law 
Commission, for instance  regarding responsibility of the State for the acts and 
conduct of its organs, instrumentalities and officials, all of which are directly 
attributable to the State. 

 Claims for immunity are barred by the UN Convention adopted in November 
2004. 

 I can not expand on this topic more deeply; however see: 

 Marc BLESSING, State Arbitration: Predictably Unpredictable Solutions?, 
published in Journal for International Arbitration Vol 22/2005, pp. 435-
485.   
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Part IX.   Investment Treaty Arbitration 
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IX – 1: Bilateral Investment Treaties  
(„BITs“): Arbitration Without Privity 

 There are more than 2000 BITs (bilateral investement treaties) or EDAs 
(Economic Development Agreements) 
 Switzerland and Germany each have concluded more than 100 BITs! 

 Further: Lomé Convention mit ACP States 

 NAFTA  Treaty (USA – Canada – Mexico) 

 1994 Energy Charter Treaty (55 Signatory States) 

 

 These essentially provide for 
 Investment protection 
 Protection regarding political risks 
 Non-discrimination of the investor;  
 equal treatment with nationals of the Host State 
 Expropriation protection 
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IX – 21: BITs: Arbitration Without Privity 

 These Treaties all contain an arbitration clause, i.e. an arbitration 
commitment, in the sense that any qualifiying investor who alleges a 
violation of the investment protection provided by the Treaty can initiate 
international arbitration proceedings against the Host State, under the ICSID 
Rules, ICC Rules or UNCITRAL Arbitration Rules 

 Again, here, there exists no direct contract or arbitration agreement 
beween the investor and the Host State 

 These BITs, therefore, contain an erga omnes offer to arbitrate.  

 Most characteristic elements of BIT's: they do not provide for the applicability 
of the Host-states’ legal system (of course not, because otherwise the 
investor would have little chance!  

 Instead most frequently: applicability of general principles of law etc.; 
de-localization of the applicable law! 
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Part X.  Merger Control/Commitment 
Arbitrations 
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X – 1:  Arbitration Unilaterally Offered in 
Merger Control Behavioural Commitments: An 
Arbitration sui generis 

 I will just mention this in passing, because – here again – an arbitration 
process is offered erga omnes  -  and will not be based on a signed 
arbitration agreement between the claimant and the respondent. 

 Within the merger control process, the Commission may have imposed 
some structural and/or behavioural commitments to be implemented and 
observed by the merging entities as a condition to the Commission's 
approval of the merger. 

 Such commitments need to be monitored on a long-term basis; for instance 
the commitment to keep an essential facility open for all those parties 
(competitors) who would like to use it, and access must be conceded on 
FRAND terms (fair reasonabvle and non-discriminatory terms). 

 Any party complaing may, therefore, take the merged entity to arbitration, 
and again arbitral jurisdiction is clearly established without an arbitration 
clause.  
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X– 2:  Arbitration in Merger Control 
Behavioural Commitments  - Arbitration sui 
generis 

  

 The Commission sets the standards, the yardsticks and the goal-posts in its 
Merger Decision; hence, the Arbitrators do not function in a vacuum. 

 I will not go further here, but may make reference to my book, which 
contains very detailed analyses: 

 Marc Blessing: Arbitrating Antitrust and Merger Control Issues, 
ISBN 3-7190-2226-9, 215 pages 

 

 Just for completeness:  

 Similarly, under EC Regulation 1/2003 Article 9, behavioural 
commitment (for instance imposed on a dominant market player in 
application of Articel 102 TFEU, may be subjected to arbitration, based on 
an Article 9 – Commitment. 
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Part XI.  Legal Discussion 
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XI:   Applicable Law(s): A very crucial issue! 

 Which law governs the issue whether or not the Parent Company may 
be held liable for debts of its subsidiary? 
 The lex incorporationis??? 
 The lex causae??? 
 The lex arbitri??? 

 The inhouse counsel will say: clearly, the lex incorporationis, i.e. US law 

 The adverse party will argue: NO: this is a matter of the lex causae 

 The Tribunal  had to consider .... 
 Is the liability a liability in tort?? 
 Or contractual liability? 
 Is it a matter of culpa incontrahendo = which would result in a 

contractual liability? 

 ..... But made the ultimate/decisive test under the lex arbitri 

 Why is the lex arbitri ultimately controlling? Consider this! 
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VX - 1: Extension – or No Extension?  
1.   Contra extension: 

 Against the Extension: Respect for 
 Privity of contracts as an almost iron-clad rule 
 Legal distinctiveness of validly existing companies/subs 
 An industry practice deemed KNOWN (as in Air Kaz) 

 If you have no good answer to the crucial question put to the party seeking an 
extension: “Why did you not ask for it when negotiating the contract ….?” 

- If you have no good answer, then this will be the end of the 
story  -  and no extension! 

 But if you have a good answer, the floor will be open for discussing and 
analysing closely the detailed fact pattern: 

 A number of indicia will be required to really support a conclusion that 
the arbitration clause  -  signed only with a Sub  -  should be extended to 
the Parent Co. (resp. the entire Group) 

 What are these indicia?  See examples on the next slides! 
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XI.–2:  2. The Main Indicia pro extensione … 

No single indicium will suffice, but ….! 

 First of all:The absence of a direct arbitration agreement between the 
claimant and the Parent Co is not as such a problem or bar  
 (in CH: the answer is Art. 178 (2) IPRG, not 178 (1)!!) 

 Was it a „Konzern-Vertrag“ (like in the Unisys-case)? 
 Was it a so-called „single/uniform business transaction“? 
 Is there an „unité économique“? (like in Dow/Isover St.Gobain)? 

 How intensive was the awareness of the Parent Co in respect of the contract 
entered into by its sub? 

 Did negotiations take place at the Parent Co Office (like in Saipem/Butec)? 

 Was a particular confidence inspired (like in the Leob/China case?):  
 such as business cards etc. (in Leob/China) 
 Letterheads (Leob/China and URS); “erwecktes Konzernvertrauen” 

 Did the Parent Co provide some guarantees? (like in GE/Deutz; or in 
BW/India)?  

 Did the Parent provide financing, and thereby “called the shots”?  
 Or provide some comfort letters? 

 

1 
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XI – 3: Cont: Indicia PRO ....!!! 

 Were some expectations nourished? Allowing expectations to build up 
often translates into obligations! (like in Leb/URS, or in 
Bridas/Turkmenistan)  

 Does one have to conclude that the Sub acted as an agent of the Parent? 
(what is required for such a conclusion?) 
 Did the contract „show the hand of the Parent Co”? (like in Bridas) 

 Particular reasons why the claiming party had no reason to ask for a Parent Co 
involvement (like in the Lebanon/URS case). 

 Dual functions or representatives/officers (in Leb/URS) 

 No independent decisions by the SUB (Leob/China;Leb/URS) 

 Accepting mail/communications by the Parent without reservation (Leob/China) 

 Did the Sub provide assurances which actually only the Parent could give 
(similar to the situation in Bridas/Turkmenistan case) 

 Stripping the SUB of its assets (in Leb/URS), and other interference 
weakening the directly liable party  this creates the liability of the Parent (like 
in the Libya case and in several Bangla Desh cases); factual liquidation  

2 
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XI – 4: Cont: Indicia PRO ....!!! 

 “Immixion” by the Parent (like in Leb/URS and in BW/India case) 
 Or by requiring to approve decisions, as the world Bank did in the Kaiser-

case) 

 In general: the behaviour during contract implementation is VERY 
SIGNIFICANT (see also explicitly the 2004 UNIDROITS Principles) 

 Is there a direct interest of the Parent? (for instance, this is already a 
sufficient indicium for the EU Commission and the ECJ for holding a Parent Co 
liable!!) 
 Even an economic interest through the cashing of a higher dividend was 

sufficient!! 

 Is there an element of fraud (as required under some US laws for piercing the 
corporate veil)? 
 However, generally: a showing of an intention of fraud is NOT a 

prerequisite for affirming an extension to the parent. 
 

3 
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XI – 4: Final Test!  

 Final test to be made by the Tribunal: 
 
 Finally, as arbitrator, you have "to sit back", and evaluate all of 

the indicia pro and contra from some distance  
 I call this the "appropriate result test", for instance  
 also looking at the conclusions from the perspectives of the 

parent company 
 And from the perspectives of third-party creditors! 

 

 [And for this essential task, scholarly writings, other cases, court 
precedents etc will not help at all.] 

4 
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Part XII.   How to (Re-)Constitute the Tribunal 
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XII - 1.   Multiparty Arbitration:      Case 15 
“Dutco” - the Leading Precedent [ICC 5835] 

Cement plant 
in Oman 

The three Consortium Members 
[without joint and several liab.] 

Employer: 
State of Oman 

Dutco, Dubai 

BKMI, Germany 

Siemens, Germany 

Discussion: 
1 ICC required that BKMI and Siemens should jointly nominate  
an arbitrator. 
2 BKMI and Siemens named Prof. BvH, but under protest. 
3 Was the Tribunal correctly established? I was chairman. 
 Jurisdictional Award of the Arb. Trib.: Juris affirmed. 
4 Cour d‘Appel de Paris: Confirmed the Award 
5 Franz. Cour de cassation: squashed the Cour d‘appel decision on 
 7.Jan.1992 !!! 
6 Hugh consequences for all institutions; all changed their rules! 
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XII – 2:   Consequence for Constituting the 
Tribunal 

  See the multiparty provisions in the ICC rules! 

 Easy situation where the claimant claims against 
several respondents  
 See e.g. The 2012 ICC Rules Article 12.8. 

 But quid, if the Respondent raises a counterclaim not 
only against the claimant, but against e.g. the 
claimant's parent company (like in the Air Kazachstan 
Case), and where a tribunal has already been 
constituted (and the parent company had no "say" in 
the appointment of the Tribunal? 

 Discussion of the solution! 
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Contacts: 

Genf 
Bär & Karrer SA 
12, quai de la Poste 
CH-1211 Genf 11 
Phone: +41 58 261 57 00 
Fax:     +41 58 261 57 01 
geneve@baerkarrer.ch 

Lugano 
Bär & Karrer SA 
Via Vegezzi 6 
CH-6901 Lugano 
Phone: +41 58 261 58 00 
Fax:     +41 58 261 58 01 
lugano@baerkarrer.ch 

Zug 
Bär & Karrer AG 
Baarerstrasse 8 
CH-6301 Zug 
Phone: +41 58 261 59 00 
Fax:     +41 58 261 59 01 
zug@baerkarrer.ch 

Internet 
www.baerkarrer.ch 

Zürich 
Bär & Karrer AG 
Brandschenkestrasse 90 
CH-8027 Zürich 
Phone: +41 58 261 50 00 
Fax:     +41 58 261 50 01 
zuerich@baerkarrer.ch 

Dr Marc Blessing, of counsel, Bär & Karrer AG, Zürich 
 
                     marc.blessing@baerkarrer.ch 
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cv of Dr Marc Blessing 

  

       Education:  

 University of Zürich; Lic.iur. 1969; Dr.iuris 1973 (Ph.D); post-graduate studies, City of London Polytechnic 

  

 Professional Experience: 

 Since 1974 with the Lawfirm Bär & Karrer; Partner from 1979 to 31 December 2007; regular lecturer in the 
LL.M. – and Executive M.B.L - programs of the Universities of Zürich and St. Gallen, and the MBA program at 
the University of St. Gallen, teaching the subjects of international arbitration and teaching EU Competition 
Law (since 1996); regular lecturer in the arbitration programs of the Chartered Institute of Arbitrators (in 
Oxford), and at conferences and workshops of WIPO (since 1994) 

  

 Areas of Specialization:  

 Handling of arbitrations cases under the ICC Rules, LCIA Rules, WIPO Rules, AAA Rules, Swiss Rules, the Vienna 
Centre, the German Institution DIS, the Singapore Arbitration Centre, Stockholm Arbitration Institute, CIETAC 
Beijing/China, as well as on ad hoc basis and the UNCITRAL Rules.     

 Disputes on matters of international commerce, EC - and US competition law, mergers & acquisitions, finance, 
joint ventures, large construction projects, oil and gas, IP matters (licenses, technology transfer, infringements); 
disputes between private companies/parties and States or State-controlled entities; BIT-and ECT disputes. 
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 cv Marc Blessing cont. 

 Professional Associations:  

 Honorary  President of ASA (past President from 1991 to 1997); Member of the ICC Commission on Arbitration, 
and past Chair of ICC Taskforce on Competition Law Arbitrations; Court Member of the LCIA (1992-2004); 
Member of the WIPO Arbitration Council (1994-2001); Vice-President of IFCAI (1991-2001); Chartered Arbitrator 
CIArb (Chartered Institute of Arbitrators, London) 

 IBA, UIA, ILA, AIPPI  

 

 Arbitration Experience: 

 Handled some 250 international arbitration cases; about 100 assignments as presiding arbitrator; in addition, 
nominations as sole arbitrator or party - nominated arbitrator; counsel work representing (mostly non-Swiss-) 
parties in arbitration disputes.  -  Nominations to serve as legal expert on Swiss law and on the law and practice 
of international arbitration.  -  Extensive mediation experience from several large disputes (antitrust –, 
commercial -, industrial -, political - and BIT disputes). Speaker at numerous conferences. 

    

 Panels of Arbitrators: 

 ICC, LCIA, AAA, WIPO, AAA, Vienna Centre, CIETAC - Beijing, Korean Board, Hongkong Center, Stockholm 
Arbitration Institute, Arbitration Chambers of Poland, Bulgaria, Hungary, Czech Republic, Croatia, Slovenia etc.  

 Swiss Chambers of Commerce, Zürich Chamber of Commerce. Mediator (formerly on the CPR Panel) 

©  Dr. Marc Blessing - Multiparty Arbitration - KIEV Arb Days-14nov13 53 



www.baerkarrer.ch 

 Publications:  

 „Private Enforcement of Antitrust Disputes“, in: Baudenbacher Neueste Entwicklungen, Vol.6-2005, pp.  
193ss 

 “Arbitrating Antitrust and Merger Control Issues” (Helbing & Lichtenhahn), 2003 (215 pages) 

 „EG/US Kartellrecht in internationalen Schiedsverfahren, 77 aktuelle Fragen aus der Praxis“, Helbing, 2002 

 „State Arbitrations: Predictably Unpredictable Solutions?“ JintArb 2005,  435 ss.  

 “Introduction to International Arbitration”, in: International Arbitration in Switzerland  (Kluwer, 2000) 

 “Introduction to Arbitration  -  Swiss and International Perspectives”,  Helbing, 1999 (320 pages) 

 and about 70 further publications and conference reports. 

   

 Languages: 

 English, German, French, Italian, basic knowledge in Russian. 

 

54 ©  Dr. Marc Blessing - Multiparty Arbitration - KIEV Arb Days-14nov13 



www.baerkarrer.ch 55 ©  Dr. Marc Blessing - Multiparty Arbitration - KIEV Arb Days-14nov13 

Q’s ….?  
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Vour Notes 
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